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Liability of City for Fire Caused by 
Failure to Enforce Ordinance. 


Several actions against the city of Chi- | 


cago are reported to have been brought on 
account of the death and injury of persons 
Much 
interest in these actions has been shown by 


burned in the Iroquois Theater fire. 
the public press. The law, however, seems 
to be well settled, in most jurisdictions, at 
least, that the failure of a city to enforce 
the of the 
render liable for 


ordinances exercise 
it 
nonenforeement. 


enacted in 


police power will not 


damages eaused by their 
Some authorities quite closely in point re- 
late to the liability of a municipality for 
failure to enforce ordinances against the ex- 
plosion of fireworks in public places. 
of the cases collected in a note in 16 L. R. 
A. 
damages caused by fireworks, even though 
they olf of an ordi- 
nance, and the city officers participated in 
making the display of fireworks, 
when the the subject 
expressly the 

that 
Va.) 
effect. 


were set in violation 


or even 


ordinance on Was 


suspended — for oecasion. 
of Bart 
43. 


Later 
lett i. 


eases, them 
iW. 


similar 


among 
Clarksburg 


are to a 


ise 


Some | 


| 
395, hold that a city is not liable for 


1904. 

yexpressly bases its decision on the general 
proposition that a city is not liable for the 
damages caused by wrongful acts or neg- 
ligence of its oflicers in matters of a pub- 
lie, governmental character. Another case 
quite similar in principle holds that a city 
is not liable for the of an ordi- 
nance, with the acquiescence of the officials, 
This 
19 L. R. 


enforce 


violation 


by firing a cannon in a public street. 
is O’Rourk v. Sioux Falls (S. D.) 
A. 789. So, the failure to 


nances against coasting 


ordi- 
on a public street 


lis held, in Wilmington v. Vandegrift (Del.) 
25 L. R.A. 
the city. 


538, to create no liability against 
On the other hand, without hold- 
ing that the mere failure to enforce an or- 
dinance would create liability, it was held, 
in Speir v. 39 N. Y. 6, 21 L. R. 
A. 641, that a city would be liable for ex 
| pressly authorizing an explosion 


srooklyn, 


of fire- 
works which constituted a dangerous public 
nuisance. In this case a permit therefor 
Was given by the mayor, acting under au- 
| thority of a city ordinance. An apparent 
exception to the general rule is found in the 
Maryland case of Hagerstown rv. Klotz, 54 
L. R. A. 940, holds that failure to 


enforce an ordinance limiting the speed of 


which 


bicycles on streets may render the city lia- 
ble for damages caused by riding a bicycle 
Nearly all 
the decisions, however, even as to the fail- 


| at an immoderate rate of speed. 


| ure to enforce ordinances respecting the use 
| of streets, are to the contrary effect, and 
deny the liability of the municipality. Sueh 
is the case of Jones rv. Williamsburg, 97 Va. 
722. 47 L. R. A. 204, denying the liability 
of a city for failure to enact or enforce an 





tor linanee fo prevent riding hieveles on side- 














walks. The court in that case well states 
the general doctrine on the subject as fol- 
“Making and enforcing ordinances 
regulating the use of streets brings into 
exercise governmental, and not corporate, 
powers, and the authorities are well agreed 
that for a failure to exercise legislative, ju- 
dicial, or executive powers of government 
there is no liability.” Failure to enforce 
ordinances as to the use of streets might 
be distinguished from the failure to en- 
force other ordinances in the exercise of po- 
lice power, on the ground that the city is 
under obligation to maintain its streets in 
safe condition; yet, as seen above, even in 
cases of this sort the liability for failure to 
enforce ordinances is usually denied. When 
this element of the obligation to provide for 
the safety of its streets or other public 
premises is absent, the exemption of the 
city for failure to enforce ordinances, un- 
less it is taken away by statute, seems to 
be established by the overwhelming weight 
of authority. 
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Liability of Servants to Third Persons 
for Negligence. 





A decision denying the liability of an en- 
gineer and conductor of a railroad train to 
a passenger for negligently causing the de- 
railment of the train and injuries to the 
passenger was made by the circuit court of 
the United States in the district of South 
Carolina in the case of Bryce v. Southern 
R. Co. 125 Fed. 958. The action was brought 
against the railroad company, with the con- 
ductor and engineer joined as defendants. 
The court holds that the servants cannot 
be held liable, and quotes at length from 
Story on Agency, 9th ed. §§ 308 and 309, in 
support of this conclusion. The gist of the 
quotation is in this paragraph, in which, 
after saying that the principal is liable in 
such cases, it proceeds: “The agent is also 
personally liable to third persons for his 
own misfeasances and positive wrongs. But 
he is not liable to third persons 
for his own nonfeasances or omissions of du- 
ty in the course of his employment. His 
liability in these latter cases is solely to 
his principal. Hence, the general 
maxim as to all such negligences and omis- 
sions of duty is, in cases of private agency, 
respondeat superior. No authority 
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whatsoever from a superior can furnish to 

any party a just defease for his own posi- 

tive torts or trespasses; for no man can au- 

thorize another to do a positive wrong. But 

in respect to nonfeasances or mere neglects 

in the performance of duty, the responsibil- 

ity therefor must arise from some express 

or implied obligation between particular 

parties standing in privity of law or con- 

tract with each other; and no man is bound 

to answer for any such violations of duty 

or obligation except to those to whom he 

has become directly bound or amenable for 

his conduct.” Following this doctrine, the 
court held that something more than the 
charge of negligence or joint negligence 
with the railway company must be made in 
order to hold the engineer and conductor 
personally liable. This decision is in har- 
mony with somewhat frequently repeated 
dicta, but it is not in accord with the 
weight of authority on the subject. The 
origin of all the authority or dicta to this 
effect was a pure blunder, which has been 
perpetuated by various courts and text writ- 
ers without discovering the error. The case 
of Lane v. Cotton, 12 Mod. 488, 1 Ld. Raym. 
646, is the first in the line of the author- 
ities cited to this effect. The case was ac- 
tually not in point, as the decision was not 
with respect to any servant or agent of a 
private person, but with respect to the lia- 
bility of the Postmaster General for the loss 
of a letter. Yet, in a dissenting opinion 
there appears this dictum: “A servant or 
deputy quatenus such cannot be charged for 
neglect.” The fact that this was in a dis- 
senting opinion and was, at the most, a dic- 
tum, was overlooked because the dissent- 
ing opinion was the only opinion that 
was reported. Having been seized upon by 
some person who failed to notice that the 
statement was only a dictum and the opin- 
icn only a dissenting opinion, it became 
the basis of numerous other dicta to the 
same effect. 1t is quoted in Story on Agen- 
cy, § 308, as the chief authority for the doc- 
trine that the agent is not liable to third 
persons This dictum is 
included in a quotation of some length from 
this dissenting opinion, which is referred to 
as the “celebrated judgment in Lane v. Cot- 
ton,” thus conclusively demonstrating that 
the author had mistaken this dissenting opin- 
ion for the opinion of the court. In a note 
to the case of Mayer v. Thompson-Hutchi- 


for negligences. 
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son Bldg. Co. ( Ala.) 28 L. R. A. 433, this 
question was carefully traced through the 
decisions, and it was shown that in almost 
all the cases which are cited in support of 
this theory there were other and valid rea- 
sons for denying the liability, such as the 
lack of negligence in fact, or the lack of any 
duty to the person injured. In most of 
the cases, also, in which there had been an 
attempt to join master and servant as de- 
fendants for the servant’s negligence the 
right to make such joinder and the liabil- 
ity of the servant were established, though 
the cases were not entirely in harmony on 
this point. 

The distinction which the court in the 
above case quoted from Story on Agency be- 


tween misfeasance and nonfeasance has good | 


support in the authorities and in reason 
when nonfeasance is understood to mean 
the mere failure to perform a duty that the 
servant is employed to do. In such a case 
the authorities generally hold that his on- 
ly liability for failing to do what he was 
hired to do is his liability to his employer. 


But when nonfeasance is construed, as in the | 


above case, to include the negligent perform- 
ance of a duty, the denial of the servant’s 
liability to the person injured thereby is 
contrary both to reason and to authority. 
Che idea that a servant is liable to no- 


body but his master for injury by his own | 


negligence seems to be a relic of the old 
feudal idea that he has no independent per- 
sonality, but that with respect to the rest 
of the world he is only his master’s man. It 
is well established that a person is not re- 
lieved from liability for committing an ac- 
tive tort by the fact that he was employed 
in so doing as the servant of another; and 
this reason extends fully to cases in which 


his tort consists in the negligent perform- | 


ance of his work. The distinction between 


nonfeasance and misfeasance is 


clearly 
brought out in Mechem on Agency, § 572, 
in which is quoted the following language of 


Chief Justice Gray in the case of Osborne 


v. Morgan, 130 Mass. 102, 39 Am. Rep. 437: | 


“It is often said in the books that an agent 
is responsible to third persons for misfea- 
sance only, and not for nonfeasance. And 
it is doubtless true that, if an agent never 
does anything towards carrying out his con- 
tract with his principal, but wholly omits 
or neglects to do so, the principal is the on- 











against him for the nonfeasance. But, if 
the agent once actually undertakes and en- 
ters upon the execution of a particular 
work, it is his duty tu use reasonable care 
in the manner of executing it, so as not to 
cause any injury to third persons which may 
be the natural consequence of his acts.” Do- 
ing an act negligently, to the injury of an- 
other person, is certainly a misfeasance, and 
not a nonfeasance. The decision in the case 
of Bryce v. Southern R. Co. has confused 
the distinction between them, and cannot 
be sustained by the weight of authority. 

The statement above quoted, to the effect 
that privity must exist i: order to create 
a remedy against a servant for negligence, 
is also confusing and misleading. For a 
servant’s neglect of duty toward his master, 
such as a failure to do what he is hired to 
do, he is, of course, responsible for breach 
of contract to his master only. Persons 
who are not in privity of contract with him 
can have no remedy against him on that 
ground, but when, either purposely ar neg- 
ligently, he injured a third person in doing 
the work he is hired to do, his liability to 
the injured person is for a tort, and the 
question of privity of contract is entirely 
foreign to the matter. 


> a 


Constitutional Rights of Women in 
Saloons. 





Discrimination between women and men 
in police regulations is not new, though the 
number of decisions as to the constitution- 
ality of such discrimination has not been 
large. In Ea parte Hayes, 98 Cal. 555, 20 
L. R. A. 701, an ordinance prohibiting the 
sale of liquors or wines in dance cellars or 
other places where musical and theatrical 
entertainments are given and where females 
attend as waitresses was held to be within 
the general grant of police power, and not 
in violation of the provision of the Califor- 
nia Constitution that no person shall, on ac- 
count of sex, be disqualified from entering 
upon or pursuing any lawful business, voca- 
tion, or profession. This constitutional pro- 
vision has been invoked in a number of cas- 
es against police provisions of this general 
character, but the general effect of the deci- 
sions is to uphold restrictions of this na- 
ture. Although women are unquestionably 
citizens entitled to equal privileges and im- 


ly person who can maintain any action’ munities, which include the right to earn a 
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livelihood by any ordinary lawful occupa 
tion, the decisions in substance recognize 
that they may be treated as a class, so far 
as that classifieation is a reasonable one, 


when legislating to prevent disorder and im- 
On in the 
49 L. R. A. 111, 


misdemeanor for 


‘oman lo go into any building where li 


morality. the other hand, case 


of Gastineau r. Com. (Ky.) 
an ordinance making it a 
«lt 
stand within 50 feet of such 


quot is sold, or 


building, was held void as an unnecessary in- 


terference with individual liberty, because 
it would subject every woman who might 
chance to be walking within 50 feet of a 
saloon, and stop to speak to a friend, or 


should go into 


a hotel where liquor is 


sold, to arrest and punishment. Another 
case-—that of Hechinger v. Maysville (Ky.) 
Ho LL. R. AL 1l4—neld that an ordinance | 
making it unlawful for any person other 
than «a male relative to associate with, es- 
cort, converse, or loiter with any female 


known as & common prostitute, either by day 
or night, upon any of the streets or alleys 
of the city. 


against 


was invalid for discriminating 


her female relatives. and also be 


cause any person should be allowed to con 


verse with her long enough to transact any 


necessary and legitimate business. The de- 
cisions collected in a note to these cases 
fully establish the unconstitutionality of 


provisions which amount to an outlawry or 
a denial of the right to life and liberty to 


any Class of women, however abandoned, ex 


cept so fax as it may be in punishment of | 


a specific offense, but uphold all such police 


regulations as are reasonably necessary, 


though discriminating between the sexes. 


The Supreme Court of the United States 
1} 


4 


has just decided in the case of Crenin rv. 


Adams conclusion. 


in accordance with this 
It holds that a municipal ordinance which 
makes it unlawful for liquor sellers to pro 
vide places where women may be supplied 
with liquor, or to permit women to remain 
for that purpose where liquor is sold, or in 
any place adjacent thereto or connected 
therewith, or to employ women to wait up 
on and attend any person in such places, is 
a valid exercise of the police power, not re- 
to Federal The 


opinion is brief, but the result is to estab 


pugnant the Constitution. 
lish the constitutionality of reasonable dis- 
tinctions between men and women in police 
reontations. 
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! 
License Tax on Poles and Wires of 
Interstate Telegraph Line. 


rhe unconstitutionality of an attempt to 
impose a license tax as such on the right of 
an interstate telegraph line to do business 
is clearly understood, as illustrated in nu 
au note in 24 L. R. A. 
But the attempt of municipalities in 


merous cases cited in 
161. 
various places to impose a license tax on 
the poles and wires of an interstate tele 
graph line has given rise to some rather dif 
ficult 


down by the Supreme Court of the United 


distinctions. In a ease just handed 


| States—that of Postal Teleg. Cable Co. + 
I New Hope, Ady. S. U. S. 1904, 204, anu 
ordinance was involved which imposed 
an annual license fee of Sl for each 
pole and $2.50 for each mile of wire 
used in the borough. The trial court held 
that the question of the reasonableness of 
the ordinance was for tie court, but sub 


mitted it to the jury for their aid and ad 
vice, stating that the court would thereaft 
cr regulate the judgment in accordance with 
its own views after having the benefit of 
the view of the jury, and gave direction that 
}the jury should give a verdict for the full 
sum fixed by the ordinance, if they thought 
the if 
thought the ordinance was not reasonable, 
jihe verdict should be for the defendant. The 
jury, disregarding their 


ordinance reasonable, and, they 


instructions, ren 
dered a verdict for part only of the amount 
fixed by the ordinance. The court thereup 
‘on accepted the verdict and rendered judg 
ment accordingly. The higher state courts 
aflirmed the judgment on the ground that the 
telegraph company was not prejudiced by 
having judgment rendered for too small an 
jamount. The Supreme Court of the United 
States reverses the judgment on the ground 
that the effect of the judgment is to repu 
j diate the finding of the jury to the effect 
that the and 
void, while at the same time maintaining a 


It holds 


that, while it was not improper to submit 


ordinance was unreasonable 
judgment based upon such finding. 


the quest ion to the jury, the verdict neces 


sarily finds the license fee exacted by the 
ordinance unreasonable, and that the ordi 
nance itself was therefore void. The court 
says: “The jury could not itself assess a tax 
and render verdict for the amount it might 
judge reasonable. 


f: 


A judgment entered upon 


j}such a verdict for the amount thereof was 
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this case was that of the effect of the li- 
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improper and illegal. as it should have been | vision for nothing, and may, in addition to 


for the defendant, the ordinance being void.” | ordinary property taxation, subject the cor 
fhe only ground on which the Federal! poration to a charge for the expense of the 


ourt could take jurisdiction of, or decide,| supervision.” As appears also in the cases 


| 
j 
j 


~ence fee to constitute a burden upon in-| an ordinance may be a question for the jury 


above mentioned, the reasonableness of such 


terstate commerce. Althqugh the court does | in some cases, while in others on the undis- 
not, in stating the grounds of its decision, | puted facts the court may hold that the or 
nention the subject of interstate commerce, | dinance is or is not unreasonable. 


it is beyond doubt that the decision was 


as i —-- +e — — 
based upon that ground, Che opinion opens | 


by saying: ‘The ground upon which an or-| Injunction against Tobacco Exchange. 

linance of this nature may be upheld is | : . es ‘ 

stated in the two cases of Western U. Teleg. | \n interesting decision has just been ren- 

Co. v. New Hope, 187 U. 8. 419, 47 L. ed, | dered by Judge Shackelford Miller, of Lou 

240, 23 Sup. Ct. Rep. 204, and Atlantic & isville, Kentueky, in the case of Home To 
, 


?. Teleg. Co. v. Philadelphia, 190 U. S. 160, | 


17 L. ed. 995, 23 Sup. Ct. Rep. 817." Those | 


bacco Warehouse Company v. Louisville 


Leat Tobacco Exchange et al. The suit was 


cases clearly proceed on the theory that an for an injunctiou against the continuation 


ordinance of this kind can be upheld only of an alleged unlawful combination, pool, 
vhen it is a reasonable exercise of the police f°" trust created by the exchange, and 
power; otherwise it is an unconstitutional | *##imst certain unlawful articles of its 
uurden upon interstate commerce. This charter and by-laws, and particularly 
doctrine is restated in the case of Postal | #@!mst excluding any buyers from buying at 
felez. Cable Co. v. Tavlor, Adv. 8S. U. the exchange, or preventing the inspectors 
S. 1904, 208, just decided in which the and auctioneers of the exchange from sam- 


court holds that an ordinance impos pling and selling tobacco at the plaintiff's 


ing a license fee on the poles and wires warehouse in the same way that they sam- 


of an interstate telegraph company is not pled and sold at other warehouses, and ask 
valid exercise of the police power wheve ing that such inspectors and auctioneers be 
the municipality has made no inspection, compelled to pene such services. The 
and has neither paid out any money, nor in- rules and regulations of the exchange pro 


curred any expense for that purpose, while hibited members of the exchange from sell 


St 7 i bace any W re . Tr 
the fee is twenty times the amount of any ing tobacco to any who were not members, 


<pense that might have been reasonably | OT UYME it from any who were not mem 
and fairly incurred to make the most eare-| °° rhese provisions the court holds to be 


iul, thorough, and eflicient inspection and illegal, and, although the defendant insists 


ll] that it recognized that fact and made no 


~upervision possible. and for measures 


ind precautions that possibly could be re attempt to enforce them, the court, neve1 


: ne “ sless. since se 1 sions ‘re sher 
quired to be taken by the municipality for theless, pen these provisions were published 
e ° ° ° ane are allevet oO é eS 4 TACLICZ ‘lect 
ie safety of its citizens and the public. On and _ alleged to ha , » practical eff 
: : . ‘ : .. | injurious to the complainant, as much as 
he statement of these facts in an affidavit) |? | pm 
° 2 ‘ if they were enforceable, granted an injyune 
«f defense, it was held to be a question! .. aed . - ; 
; : ; 4 2 tion against their enforcement. 
hich the court might decide for itself, a age: : 
: ; he demand of the complainant that the 
vithout leaving the reasonableness of the 


inspectors and auctioneers of the exchange 


ordinance to the jury. » gis » mat- , ‘ 4 : 
spose ipsa ant the gist of the mat be required to act for them in sampling and 


ter is stated by Mr. -Justice Brewer in the 


‘ - vt ] ic » 7 »} o P » ile > teat - 
ase of Atlantic & P. Teleg. Co. v. Philadel-| conditions that they sample and sell for 
phia. 190 U.S. 160. 47 L. ed. 995, 23 Sup. | 


| selling tobacco upon the same terms and 


other houses was, however, refused. ‘The 
Ct. Rep. S17, as follows: “If a corporation, |} court declares that to grant this relief 
though engaged in the business of inter vould require the inspectors to put thi 
state commerce, so carries on its business | trademark of the exchange upon samples of 
is Lo justify at the hands of any municipal-| iobaceo sold outside of the exchange, and 
ty a police supervision of the property and | that this cannot be compelled. as it would 
ustrumentalities used therein. the munici-} compel the use of a trademark for the ben 


lity is not bound to furnish such super- | efit of a rival in business. Beyond this, it 
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holds that the services of the inspectors are 
personal, and that they cannot be compelled 
to perform personal services by mandatory 
injunction. 

As to the broad claim for an injunction 
against the continuance of the alleged ille- 
gal combine or trust, the court holds that 
a private party is not entitled in a civil 
action to any such relief, unless damaged, 
troubled, or inconvenienced thereby, and in 
such a manner and to such an extent as to 
warrant a monetary compensation. It cites 
as the best considered of the late cases on 

g this sub- 
ject the late Atlanta druggists’ case of 
Brown v. Jacobs Pharmacy Co. (Ga.) 57 L. 
R. A. 


the general principles governin 


552. 
OS 


Game Laws and Commerce. 





A provision of the New York game laws 
making it unlawful to have possession of 
fish or game, even if it is brought from out 


of the state, during the close season, is de- | 


J. 
the New York supreme court, in the case 
3ooth & Co. 
prosecution for having possession, contrary 
to the statute, of fish brought from Canada. 
A similar case of People v. Buffalo Fish Co. 
164 N. Y. 93, 52 L. R. A. 803, held that the 


clared unconstitutional by Kellogg, 


of People v. A. 


statute, as it then stood, did not apply to} 


Three 
of the judges in that case declared that, if 
the statute did apply to such fish, it would 
be void as a regulation of foreign commerce. 


fish brought from without the state. 


Since that case was decided the statute has 
been amended, making it expressly applica- 
ble to imported fish and game, and this is 
now declared by Judge Kellogg to be uncon- 


stitutional, not only as an interference with | 


foreign commerce in violation of the Feder- 


al Constitution, but also as a deprivation | 


of property and liberty in violation of the 
state This is, of 
course, subject to appeal, and since three of 
the judges in the Case of the Buffalo Fish 
Company thought the statute was a valid 
exercise of legislative power, even if it ap- 
plied to imported fish, the question is not 
yet beyond controversy. In the case of State 
v. Geer, 61 Conn. 144, 3 Inters. Com. Rep. 
732, 13 L. R. A. 804. which was affirmed in 
161 U.S. 519, 40 L. ed. 793, 16 Sup. Ct. Rep. 
600, a Connecticut statute prohibiting game 
birds to be killed for the purpose of convey- 


Constitution. decision 


ing them out of the state was held consti- 


This was a} 


tutional, and not an unlawful interference 
with interstate commerce. In a note to that 
case in 13 L. R. A. 804, there are several 
cases cited which are in conflict with the 
decision just rendered, but there have been 
few decisions that directly decide this spe- 
cific question. In the case of State v. Schu- 
(Or.) 47 L. R. A. 153, it was held 
that the possession within the state of fish 
lawfully caught in another state was un- 
lawful under the Oregon statute. This is 
contrary to the decision of Judge Kellogg. 
not only in holding that the statute is not 
in conflict with the Federal Constitution as 
to commerce, but also in holding that it is 
not a deprivation of property without due 
process of law. In People v. O’Neil (Mich. ) 
33 L. R. A. 696, a Michigan statute abso- 
lutely prohibiting the sale of game or fish 
| during the close season was upheld without 
regard to the fact that the game and fish 
| were imported from other states. With the 
decisions in such conflict, the question is one 
that can be finally determined only by the 
Supreme Court of the United States. 


man 


ee 


Waiver of Statutory Exemption of 
Wages. 





The doctrine that a statutory exemption 
of wages from garnishment is not merely a 
personal privilege, but a declaration of the 
public policy of the state for the protec- 
| tion of the debtor’s family, is very clearly 
stated an elaborate 
| Opinion of Judge Lumpkin of the superior 
court of Atlanta, Georgia, in the case of Mills 
v, Colyer. 


and emphatically in 


In this case an instrument which 
the court construes as a note contained an 
express waiver of all exemption rights giv- 
en by law as against this debt, and express- 
ly waived the exemption of but, 
when the obligation was sought to be en 
foced, the debtor set up and claimed his ex 
|}emption, which the court sustained. There 
are comparatively few cases directly in point 
as to the waiver of an exemption of wages, 
though there are some other cases on ques 
tions of waiver with respect to other ex 
emptions. 
declares that the analogy between the waiver 
of the right to obtain a homestead or ex- 
emption and the waiver of a statutory ex- 
emption of wages is very imperfect, for the 
reason that the homesteads and exemptions 


wages ; 





The court in this case, however, 
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of property from levy are not created by the 
constitutional and statutory provisions pro- 
prio vigore, but that these merely confer a 
right to obtain the exemption on compliance 
with certain requirements, which is option- 
al, but that the exemption of wages is com- 
pletely established by the statute itself. In 
an earlier decision by the supreme court of 
the state, in the case of Green v. Watson, 
75 Ga. 471, 58 Am. Rep. 479, a general ex- 
emption of wages or salary, contained in a 
note, was held void, but the court left the | 
question open whether or not a special waiv- | 
er as to specific wages in a certain employ- 
ment and for a certain time, by specific or- 
ders on the employer, contained in such 
waiver, would be valid. But in the case of 
Mills v. Colyer such a special exemption 
was contained in the note, for wages in a 
certain employment and for a stated time, 
and the court holds it void. The special 
exemption was for the months of the years 
of 1901 and 1902, and the debt was for the 
amount of $12. As to this the court says: 
“Now, a laborer or his family may starve | 
quite as effectually in two years as in any 
other time. If on a $12 debt the right of | 
exemption from garnishment of the wages | 
of a laborer for two years can be waived, | 
why not for five, ten, or twenty, or any other | 
number of years? . . . To follow the stat- 
ute is a plain and simple procedure. To un- | 
dertake to make exceptions to it by con- | 
struction would be more like legislation than 
adjudication. If the legislature desires to 
permit waivers in such a case, that is for 
them to say.” Cases in other states to} 
similar effect, denying the right cf a debtor 
to waive his exemption of wages, are those | 
of Mills v. Bennett, 94 Tenn. 651, 30 S. W. 
749; Burke v. Finley, 50 Kan. 424, 31 Pac. | 
1065; and Firmstone v. Mack, 49 Pa. 393, | 
88 Am. Dec. 507. 





———o@___—__- 


Res Judicata Pending Appeal. 





The statement in the January CASE AND 
COMMENT, in the article headed “A Legal 
Tangle,” that “it is well established that a 
judgment, while unreversed, is none the less 
binding as res judicata because an appeal 
therefrom is pending,” is called in question 
by a correspondent who says that the con- 
trary is the rule in Texas, citing authorities 
to that effect. The statement as made was 
not correct for all jurisdictions. In fact, not 





| 
tractus, but valid by lex loci solution- 
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only in Texas, but in a considerable number 
of other states, the contrary rule does obtain 
The statement was made incidentally in dis- 
cussing another matter, but, nevertheless, it 
should have been more carefully considered, 
so that it should not have been made too 
broad to be true in all jurisdictions. 


———_3-oe__—_—— 


Index to New Notes 


IN 
LAWYERS’ REPORTS, ANNOTATED. 


Book 62, Parts 1 and 2. 


Mentioning only complete notes therein con 
tained, without including mere reference notes 
to earlier annotations. 

Abortion, 
Evidence of other crimes in prosecution 
for 193 
Animals. 
Liability of owner of bees for injuries 
done by them:—(I.)- Introduction : 
(II.) actions for injuries inflicted by 


bees; (III.) bees as a nuisance 132 
Arson. 
Evidence of other crimes in prosecution 
for 193 
Assault. 
Evidence of other crimes in prosecution 
for 193 
Bees. 
Liability of owners of, for injuries done 
by them 132 


Building and Loan Associations. 
Conflict of laws as to usury in contracts 


of 64 
Burglary. 
Evidence of other crimes in prosecution 
for 192 


| Conflict of Laws. 


As to interest and usury :—(I.) Generai 
principles; intention of parties; (II.) 
contractual interest; (III.) interest 
as damages; (IV.) usury: (a) effect of 
penal or remedial character of foreign 
statute; (b) general principles govern- 
ing choice of law; intention; (c) rule 
that law upholding the contract will 
be applied: (1) im general; (2) when 
contract usurious by lez loci con- 


is; (3) when contract usurious by ler 
loci solutionis, but valid by ler loci 
contractus; (4) when claim of usury 
based on transaction with drawer or 
indorser; (d) when usurious by both 
lex loci contractus and lex loci solu- 
tionis ; (e) effect of mortgage security ; 
(f) place where money is to be used: 
(g) lex loci considerationis; (h) con 
tracts of foreign building and loan as 
sociations; (i) which contract to l« 


regarded; contract of principal and 
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surety: ¢j: effect of restriction as to 

te of interest in charter of corpora 

tion: (ks appricability of ler foris cls 

statute sidding corporation to plead 

Suny summary 

f{ountertei 1m. 

Evicen of oth crimes in) prosecution 
Criminal Law. 

Evidence of other erimes in) prosecution 
nbegvilement. 

Evidence of other crimes in) prosecution 


Bvidence. 


of other crimes in criminal case (1.) 
General rule: (I1.) to show motive: 
a) in general (1) common scheme, 


plan, or system: (2) in particular in- 








stances (as murde (bo) assault 
with intent to murder: (¢c) arson; 
(d) other crimes; (b) concealment; 
resisting arrest: escape: <(III.) to 
show intent (a) in general: (1) 
when there is other evidence or pre 
sumption of intent: (2) when intent is 
immaterial; (b+ common scheme, plan, 
or system (1) in general: (2) false 
pretenses; fraud; (3) forgery; (4) 
counterfeiting : (>) embezzlement ; 
(ce) in particular instances: (1) mur- 
der; (2) assault with intent to mur- 
der; (3) assault with intent to commit 
rape, (4) abortion and attempt to pro- 
eure; (5) slander and libel: (6) vio 
ation of liquor law; (7) larceny; 


(8) burglary and attempts to commit: 


(9) arson: (10) Killing and injuring 
animals; (11) sending obscene, threat- 
ening, etc., letters: (12) false pre- 
tenses; fraud: (a) in general; (b) ac 
quirement of money; (c) acquirement 
of property ; (d) other instances; (13) 
forgery: (a) in general; ()) making; 
(c) uttering; (¢) making and utter- 
ing; (14) counterfeiting: (a) in gen- 
eral; (b) making; (¢) uttering: (d) 
possession with intent to utter; (15) 
embezziement; (16) receiving stolen 
property; (17) miscellaneous crimes ; 
(1V.) to show malice; (V.) to prove 
defendant's connection with act 


charged: (a) in general: (1) assault 
and murder: (2) defiling young 
women; (35) larceny (4) burglary; 


(5) (6) 





ropbery arson; (7) forgery ; 
(S) violation of liquor law: (b) com 
mon scheme, plan, or system: (VI) 
to rebut special defenses (a) In gen 
eral: (b) insanity (c) good charac 
ter ‘d) aecident or mistake; (VIL.) 
when other crime is part of the res 
yeste; (a) murder; (b) assault with 
intent to murder; (c) other assaults; 
(d) rape; (e) larceny; (f) receiving 
stolen property: (2) burglary (h) 
robbery; (i) forgery; (j) arson; (k) 
other crimes: (VIII.) relevancy (a) 
murder; (b) rape; (c) larceny; (d) 
false pretenses; (e) burglary; (f) 
forgery; (g) robbery; (h) arson; 
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violation 
(k) 


offenses : 


ti) 


of 
misceilanegus ; 


liquor Jaw; (j) 
(IX.) 
rule ; 


trea- 


sex 


son; 
ual 


vious 


(a) gepreral 
acts; (b) 
with other 
mitted in resisting arrest : 
ing to pe 
crime charged; 
ment for, conviction 
evidential crime : 
conviction ; 


pre- 
subsequent acts; (¢) 
(X.) com 
or attempt- 
commission. of 
effect of indict- 
acquittal of, 
indictment: (b) 
(ec) acquittal; (XIL.) elec- 
tion of offense relied on; ( XIII.) right 
to question defendant concerning, on 
cross-examination; (XIV.) when not 
prejudicial; (XV.) statement or insin- 
uation by prosecution of other crime; 
(XVI) necessity and correctness of in- 
struction to jury: 
(1) necessity ; (2) 
fect of 
(XVIL) 
capitulation 
forgery. 


acts 


persons ; 





after 
(XL) 


es 


or 


(a) 


rule: 
(b) 


general 

correctness ; 
instruction to 

miscellaneous ; 


(a) 

ef 
disregard ; 

(XVIIL) re 


Evidence 





of other crimes in prosecution 
for 
Homicide. 
Evidence of other crimes in prosecution 
for murder 
Interest. 
Conflict of laws as to 
Intoxicating Lis »rs. 
Myidence of other crimes in prosecution 


for violation of liquor law 
Larceny). 


Evidence of other crimes in prosecution 
for 
Nuisance, 
Bees as 
Obscenity. 
Evidence of other crimes in prosecution 
for sending obscene letter 
Rape. 
Evidence of other crimes in prosecution 
tor 
Robbery. 
Evidence of other crimes in prosecution 
for 
Schools. 
Right of school authorities to control 


pupils when going to and from school 





Slander and Libel. 

| Evidence of other crimes in prosecution 

| ior 

| Treason. 

Evidence of other crimes in prosecution 
for 

Usury. 

| Contlict of laws as to 

| The part containing any note indexed 

| be sent with Cask AND ComMMENT for one 

for $1. 

———-9<0@ —-— 

| D . . 

| Among the New Decisions. 


Bees. 





A keeper of bees, who locates their h 
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169 


15 


will 
year 


Lives 
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within a few feet of a post which he has | of wages is held, in Republic Tron & Steel 
fixed for fastening horses gp, when he knows | Co. v. State (Ind.) 62 L. R. A. 136, to de 
that they are prone to attack perspiring | prive citizens of their liberty and property 
horses, is held. in Parsons v. Manser (lowa) | without due process of law, by interfering 
2 L. R. A. 132, to be properly found guilty | with the liberty of contract. 


z 


f negligence. The statutory prohibition of the manu- 
: a | facture or sale of baking powder containing 


alum is held, in State v. Layton( Mo.) 62 

Bills and Notes L. R. A. 163, not to be unconstitutional in 
See CONSTITUTIONAL LAW, | view of the dispute as to the fact of its 
wholesomeness, which prevents the court 
——— from taking judicial notice that it is whole- 


. some and innocuous. 
Carriers. A 


statute requiring notes given for pat- 
ent rights to state that fact on their faces 


, is held, in State v. Cook (Tenn.) 62 L. R. 
hecause the ticket office is not open for 4.17 
‘ 


One who boards a train without a ticket 


4. not to be unconstitutional. 


+] +} sale o tekets as . ire > sti » 3s ‘ ° : . 

-_ ie sale of tickets a required by statute i \ denial of the equal protection of the 
eld, in Monnier v. New York C. & HW. Re jays is heid, in Rogers v. Alabama, Adv. 8. 

O3 R. Co. (N. Y.) 62 L. R. A. 357, to have no U. S. 1904. 257. to be made by ruling of a 


right to refuse to pay the extra fare required state court upon a motion to quash an in- 
9° of passengers without tickets, and resist | dictment because of the exclusion of negroes 
* ejection on tender of the price of the ticket, from the grand-jury lists, by which ‘such 
33 mit to be required to pay the additional | 1 otion, though but two printed octavo pages 
fare, and resort to his legal remedy nee in length, was struck from the files under 
193 over it and the statutory penalty for fail-| ine color of local practice for prolixity, be- 

ure to have the office open. cause it contained an allegation that cer- 
rhe terminal carrier which, under its tar-! tain provisions of the newly adopted state 
i if agreements, has paid the duties exacted | Constitution claimed to have the effect of 
133 under the laws of the United States on bond disfranchising negroes because of their race 

of goods at the port of entry that the ini- worked as a reason in the minds of the 
tial earrier was forced to pay in order to re- jury commissioners for their action. 


193 vain possession and forward the goods, is 
ield, in Wabash R. Co. v. Pearee, Adv. 8. 
193 U.S. 1904, p. 231. to have a lien on such 
goods for the amount of such duties. Contracts. 
193 ae _— 
\ contiact to share the prefits of 
169 Commerce. “short” sale of the stock of a corporation, 
: seeded eae _,, | the shares to meet which are to be pur- 
The prvhibition against the sale within) yoced at a decline anticipated because of 
wisi the state of adulterated food products is| , legislative investigation of its affairs with 
held, in Crossman v. Lurman, Adv. S. ©. 8.) one about to bring such affairs to the atten- 
10:3 904, 234, as applied to food products im- | tion of the legislature with the intention of 
ported into the : nited States through ome | impairing the reputation of the corporation 
- channels of foreign commerce, not te vie-} 4. i, protection of his own business, made 
will late the commerce clause of the Federal Con- | in consideration of his furnishing advance 
year stitution, but to be a valid exercise of the 


leis! ; information as to the probable cause and de- 
police nowe ) » state legisk ‘e for the 

roe Ce ee en ae eer a velopment of the investigation, is held, in 
Veazey v. Allen (N. Y.) 62 L. R. A. 362, to 


be void as contrary tv che public policy. 


benefit of its people in the prevention of de 


eption and fraud, 


Constitutional Law. 


Criminal Law. 


a | 
iz | 

| 

| 


See Evipence. 







A statute requiring the weekly payment 















































Damages. 





An of personal injuries 
caused by the neglect or failure of the in- 
jured person to obtain the needed medical 
or surgical assistance is held, in Texas & 
P. R. Co. v. White (C. C. App. 5th C.) 62 
L. R. A. 90, not to be chargeable against 
the party by whose negligence the original 


aggravation 


injury was received. 


Evidence. 


Upon trial of an indictment for murder, 
proof of the killing of a third person is held, 
in People v. Molineux (N. Y.) 62 L. R. A. 
193, not to be admissible. 


Food. 


See CoNSTITUTIONAL LAW. 


Garnishment. 





A nonresident temporarily in the state is 
held, in Pennsylvania R. Co. v. Rogers (W. 
Va.) 62 L. R. A. 178, to be liable to be sum- 
moned and compelled to answer as gar- 
nishee, but not to be liable to further pro- 
ceedings in the cause, for want of jurisdic- 
tion, unless when garnished he has in the 
state property of the defendant in his pos- 
session, or is bound to pay the defendant 
money, or deiiver to him property within 
the state. 


Husband and Wife. 





Necessary medical attendance furnished a 
husband temporarily incapacitated by ill- 
ness, who is actually a part of the family, 


Lucas (Neb.) 62 L. R. A. 190, to come fair- 
ly within the rule of the statute making 
the wife liable as surety for necessities fur- 
nished the family. 

The commission of incest by a man is 
held, in State v. Burt (S. D.) 62 L. R. A. 
172, not to be a crime against his wife, 
within the meaning of a statute forbidding 
the latter to be a witness against him with- 
out his consent, except when he is prosecut- 
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living with it as such, is held, in Leake v. | 








| 
ed for the commission of a crime against 
her. 





Injunction. 








its cor- 
porate name from the state is held, in Peck 
Bros. & Co. v. Peck Bros. Co. (C. C. App. 
ith C.) 62 L. R. A. 81, not to prevent a 
Federal court from enjoining it from using 
the name at the suit of a corporation of 
another state, if the statute permitted the 
corporators to select the name, and it was 
chosen fraudulently for the purpose of ap- 
propriating the good will of the other cor- 
poration. 


That a corporation has acquired 





Lotteries. 





The fact that the order of calling for a 
redemption before maturity of certificates of 
an investment association is determined by 
reference to a table of numbers which, in- 
stead of being in numerical order, has an ar- 
bitrary arrangement based on multiples of 
the figure 3, thus making it possible in some 
cases tor certificates to be redeemed before 
others of older date, is held, in Equitable 
Loan & Secur. Co. v. Waring (Ga.) 62 L. 
R. A. 93, not to make the scheme a lottery. 


Patents. 


See CONSTITUTIONAL Law. 


Public Improvements. 





The purpose for which a union passenger 
station is located is held, in Sears v. Street 
Comrs. (Mass.) 62 L. R. A. 144, to be suffi- 
ciently public to authorize special assess- 
|ments upon property thereby benefited for 
the cost of the improvements in streets, 
made necessary by such location. 


Schools. 





The board of education 1s held, in Jones 
v. Cody (Mich.) 62 L. R. A. 160, to have 
the right to require pupils to go directly 
home when dismissed from school, under 
statutory authority to pass rules relative to 
anything whatever that may advance the in- 
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terests of education, the good government 
and prosperity of the free schools, and the 
welfare of the public concerning the same. 


Street Railways. 





After a railroad company has acquired 
and exercised the right to cross the tracks 
of a street car company, the latter, equally 
with the former, is held, in Detroit, Ft. W. 
& B. I. Ry. v. Osborn (Mich.) 62 L. R. A. 
149, to become subject to the power of the 
state as to the imposition of the expense of 
the additional safeguards necessary to avoid 
accidents, although the necessity for them 
was caused solely by the railroad company. 


Trade Name. 


See INJUNCTION, 
Witnesses. 
Sce Hussanv anp WIFE. 
_ >< oe _____—__ 
New Books. 
“The Art of Cross-Examination.” By 


Francis L. Wellman. New York. $2.10. 

fhis is a book that will be as interesting 
to the layinan as to the lawyer. It brings 
out many of the fine points of cross-examin- 
ation, and it illustrates them with many il- 
lustrations from the experience of the most 
noted lawyers. Some of these cross-exam- 
inations are given at length. 

“Philadelphia Digest.” Laws and Ordi- 
nances with Annotations. By Wm. F. Brown 
and Ira J. Williams. 1 Vol. $7.50. 

“The American Law of Landlord and Ten- 
ant.” By John N. Taylor. 9th ed. Revised 
by Henry F. Buswell. 2 Vols. $12 Net. 

“New Oklahoma Digest.” By. W. F. Wil- 
Vol. $7.50. 

“The Police Power.” 
Vol. Net. 


son. 1 
By Ernst Freund. 1 
$6 
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“Municipal Ordinances.” 
Quillin. 1 Vol. $6 Net. 

“The Fraternal and Modern Banquet Or- 
ator.” By W. W. Dodge. 1 Vol. 

“Herron’s Texas Annotations.” 
$10. 

“Willson’s Criminal Statutes.” With 1903 
Supplement, $7. With Supplement and 
“Sayles’ Civil Statutes,” $20. Supplement 
alone, $3. Special price on immediate or- 
ders, $2. 

“The United States Catalog.” 
Print 1902. 
1 Vol. $15. 

“Cumulative Book Index.” Monthly Cat- 
alog of All Books Published in the United 
States during the Current Year. Supplement 
to the United States Catalog. $3 per year. 


By Eugene Mo 


2.75. 


2 Vols. 


Books in 
By Marion E. Potter. 2d ed. 


Recent Articles in Caw Journals 
and Reviews. 


“Specific Performance.”—29 Law Maga- 
zine and Review, 37. 

“The Alaska Boundary Award Consid- 
ered "—40 Canada Law Journal, 3. 

“Criminal Appeals at Common Law.”— 
40 Canada Law Journal, 19. 

“Liability -of Telegraph Companies.”—42 
American Law Register, N. S. 715. 

“The Administrative Powers of the Pres- 
ident—Part II.”—2 Michigan Law Review, 
247. 

“The Negotiable Instruments Law; Its 
History and Its Practical Operation.”—2 
Michigan Law Review, 260. 

“The Recognition of Panama and Its Re- 
sults."—16 Green Bag, 6. 

“The Advisability of Registering Negoti- 
able Coupon Bonds.”—16 Green Bag, 14. 

“The Doctrine of “tare Decisis—Its Ap- 
plication to Decisions Involving Constitu- 
tional Interpretation.”"—58 Central Law 
Journal, 23. 

“Interference by State Court with a Re- 
ceiver Appointed by a Federal Court.”—58 
Central Law Journal, 32. 





| “Trust Companies as Executors and Guar- 
| dians.”—58 Central Law Journal, 1. 
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Duties, Pow 


58 Central Li 


“Foreign Receivers: ‘Their 
and Liabilities.’’— 
nal, 4. 
“The 
Common Law, and under Modern Statutes.” 
58 Central Law Journal, 8. 
“The Motor Act and 


(con.).”—87 Justice of the Peace, 613. 


ers, iw Jour 


Law Applicable to Fire Escapes, at 


Car 


“Compeusation for Laying Sewers and 


Pipes.”—67 Justice of the Peace, 614. 
‘Does the Federal 
ment to Regulate Navigation Justify 


Power of the Govern- 
Any 
Interference with Irrigation in Colorado.” 
—1ll American Lawyer, 508. 

“*Perpetuities.”"—116 Law Times. 185. 

“L Reserve My Defense.”—68 Justice of 
the Peace, 3, 13. 

“Whether Insects Fere 


Domestie Animals within the 


Nature 


Protection 


are or 
of 
a Statute Preventing Cruelty to Animals.” 
—58 Central Law 4}. 

“The Conversion of the Debt 


the 


Journal, 
of a 
into an Advancement by Parent.” 
Central Law Journal, 42. 

“Liability of Soldier, Militiaman, or Mem- 
ber of Posse Comitatus for Crimes or Tres 
passes Committed in Obedience to Orders in 
Times of Peace.”—58 Central | 
46. 


“Expansion of the Common Law, 


aw Journal, 


1.” 


Columbia Law Review. 505. 


“Homicide in Self-Defense.”-——3 Columbia 


Law Review, 526. 
“History and Theory of the Law of Def 
amation, [.°—3 Columbia Law Review, 546. 
“The Law of the Publie Callings as a So 
lution of the Trust Problem.”—17 Harvard 
156. 


Performance 


Law Review, 
and 


7 


for 
Strangers to the Contract.” 
174. 
for 


“Specific against 
Harvard 
Law Review, 


*Rescission Breach of Warranty.” 


4 Columbia Law Review, 1. 

“Expansion of the Common Law, II.” 
:Z. 

“History and Theory of the Law of Def 


~—4 Columbia 


4 Columbia Law Review, 


amation, iJ.” Law Review, 35. 
“Voting Trusts and Holding Companies.” 
—13 Yale Law Journal, 109. 
“How shall the 


the Particular ( 


Far Justice and Rights 


of auuse Prevail over a 


Strict Application of Established Rules of | 


BY ale 
“Numerals 


Journal, 124. 


Letters 


Law ?” Law 


and in Connection 
with Articles of Commerce.”—13 Yale Law 


Journal, 140. 


Regulations | 


Child | 
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The Humorous Side. 


THE MAXIM AND THE Muse 

“Tis said that one who walks upon the sand 
Watching the bathers as they go and come, 

| Hlimself debarred by medical command, 


May well be called malum prohibitum, 


| While he who sports him in the waves below 
And wooes the willowy mormaids, fancy 
free, 
| ‘Tripping the 
| May better 


light fantastic under-tow 


still be called malum in se. 


THe Lawyer Wio PAID THE 
correspondent writes from Maine about a lit- 
| tle that recently 
llawyer of that state who had _hithert 


prided himself on never making a mistake. 


Costs.—A 


experience came to 2a 


Having a claim to collect against a brother 


|lawyer, he brought suit and, after service 


of the writ, discovered an error, made a cor- 


58 | 


rection, and had a new service made, with 


the result that a plea of abatement was sus- 
tained and costs adjudged to the defendant 
more than the claim sued on, 


for Then a 


new action was brought, but the claim for 
the and 


judgment obtained by him against the plain- 


costs was set up by defendant, 


tilt for the excess of the costs in the first 
The at- 
for the plaintiff promptly paid to 


suit over the amount of the claim, 
torney 
his client the amount of the claim in suit. 
and also paid to the defendant the judg 
ment for costs. Even to the attorney la 
has its perils. 

SIMPLIFIED ProcepurE.— The practice of 
beginning a law suit with an execution seems 
Florida. A 
writ sheriff or 


that. 


to have originated in Jackson 


county justice issues a to a 


any constable, reciting whereas 
IW. W. did borrow 
ao Ws 


“therefore, in the name of the State of Fler- 


a one-horse wagon from 


M. and refuse to return said wagon. 
lida you are heareby required to deliver the 
forthwith DD. . ¥. 


and you are required to levy upon the 


said the said 


M. 


property le 


| goods and chattels of the said W. W. and 


to ihe 


make sail thereof according to law 
amount of the domigies and costs of this ex 


ecution and your fees hearein and due re 


turns of your doings thereon when you have 
fully executed and satisfied the same.” Such 

little preliminaries as notice to the defend- 
}ant and the trial of the case were dispensed 
| with. 
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